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Acknowledgement

We acknowledge the traditional lands of the Kaurna people and acknowledge the
Kaurna people as the custodians of the Adelaide region and the Greater Adelaide
Plains. We pay our respects to Kaurna Elders past, present and emerging.

We acknowledge the traditional custodians of land beyond Adelaide and the Adelaide
Plains, and pay our respects to all Aboriginal Elders past, present and emerging.

We acknowledge and pay our respects to the cultural authority of our Aboriginal and
Torres Strait Islander colleagues and are grateful for the cultural expertise that they
represent.

The role of Child and Family Focus — SA

CAFFSA is the South Australian peak body for child safety and wellbeing and child
protection, representing the needs of South Australian children, young people, families,
and the non-government, not-for-profit organizations who support them.

Response

This feedback pertains to the call for comment of the draft Portable Long Service Leave
Regulations 2025.

1. Inclusions and Exclusions:

1.1. Section 13 pertains to the Meaning of remuneration, pursuant to section 48(5)
of the Portable Long Service Leave Act 2024.

Sleepover/ Overtime

1.2. At 13(a)(vii)(D), ‘work performed on a sleepover’ is included as total
remuneration.

1.3. Work performed on a sleepover, is paid as overtime, pursuant to 25.7(e) of the
Social, Community, Home Care and Disability Services Industry Award 2010
(SCHDS Award). However, ‘overtime’ is excluded as per the Regulations. This is
provided for under section 13(b)(v).

1.4.This is ambiguous. Is the intention that work performed on a sleepover is
included or excluded. Itis prudent that this is clarified for the sector.

Allowances

1.5. Allowances that are included, include the First Aid Allowance (xii), Broken Shift
Allowance (vii)(C) and the Sleepover Allowance (vii)(D).
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1.6. Is the On Call Allowance and Higher Duties Allowance excluded? Or, are these
allowances intended to be captured under Regulation 13(a)(xiv), which seems
to capture all payments made to staff other than payments expressly excluded?

1.7.1ls the intent to include all payments made to an employee, except those
payments expressly excluded under 13(b)? This should be clarified in the
Regulations.

Reimbursements
1.8. Reimbursements are generally excluded from remuneration.
1.9. However, when we pay kilometre reimbursements in accordance with the

Award, a portion of this amount becomes taxable because it exceeds the ATO
maximum reimbursement threshold.

1.10. In this case, is the taxable portion of the kilometre reimbursement, paid under
the Award but exceeding the ATO threshold, included or excluded from the
calculation of remuneration? This should be clarified.

Back payments

1.11. Lastly, is the intention of (13)(a)(xiv) also intended to capture back payments to
staff, where required, where the back payment would have been captured
under renumeration, if correctly paid initially?

2. Where an LSL entitlement is met, immediately before the designated day:

2.1.Schedule 3, section 7(2)(a) of the Portable Long Service Leave Act 2024,
essentially caps the entitlement, where a staff member, immediately before the
designated day, has an entitlement to long service leave.

2.2.Regulation 19(1) seems to have reiterated this section of the Act.

2.3.Is there any further intention of this Regulation?

3. Where the employee has not reached pro-rata, on the designated day:

3.1. Regulation 19(2) provides that the employer is liable to pay the Board an
amount in respect of the employee’s service prior to the commencement of the
scheme, calculated in accordance with the Long Service Leave Act 1987.

3.2. Itis unclear whether Regulation 19(2) is intended to fix the calculation of the
amount as at the designated day, or whether the amount must continue to be

recalculated each year in accordance with the Long Service Leave Act 1987. As
per the calculation set out in Regulation 19(2), the employee’s period of
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continuous service (‘M’) accrued under the Long Service Leave Act 1987 will
remain fixed. However, the Ordinary Weekly Rate of Pay (‘OWRP’) may
fluctuate, as itis based on the employee’s working hours. Under the Long
Service Leave Act 1987, this should be calculated by averaging the number of
hours worked per week over the relevant three-year period. Accordingly, this
would require a manual recalculation each year, until the employee either
ceases employment or takes long service leave.

3.3. Based on Regulation 19(2), it appears that the employer’s liability may only be
capped once the employee reaches a pro-rata entitlement and ceases
employment, with the employer. At that point, Regulation 19(3) would appear to
apply, and the liability would be fixed from this point, although not yet payable
to the Board.

3.4. s this the intended operation of Regulations 19(2) and 19(3)? Is it intended that
these Regulations apply in succession to one another? It remains ambiguous of
the intention of Regulation 19(2), and obligations for employers in relation to
same.

3.5. Feedback: If the above is the intended effect of Regulations 19(2) and 19(3),
consideration should be given to whether it would be more appropriate for the
employer to pay the calculated amount to the Board once the employee
reaches a pro-rata entitlement, regardless of whether the employee remains
employed by the employer. While some employers may wish to retain the
liability, the ongoing obligation to recalculate the entitlement each yearis a
significant administrative burden. Requiring payment upon the employee
reaching pro-rata entitlement would provide greater certainty, cap the liability,
and allow the employer to discharge its obligation. An option should be
provided for employers.

4. Superannuation & Salary Sacrifice

General comment: The exclusion of superannuation from the payable amount on
portable long service leave will disproportionately affect women, given the high
representation of women in the community services sector.

Where an employee requests that their salary sacrifice arrangements are
maintained, when on LSL.

4.1.Itis understood that superannuation contributions are not payable on portable
long service leave payments made directly by the Board. However, where an
employee elects to maintain salary sacrifice arrangements during a period of
long service leave, and the Board pays funds to the employer to facilitate
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payment to the employee, does this result in a superannuation payment arising
for the employer in respect of the salary sacrifice component?

4.2.In such circumstances, it appears that the obligation to make superannuation
contributions may shift back to the employer, despite the Board having
assumed responsibility for the payment of long service leave entitlements.

4.3. Given that this scheme applies to the social and community services sector,
where many employers operate as not-for-profit organisations, salary sacrifice
arrangements are common. This outcome may impose an unfair financial
burden on employers.

4.4. Further clarification is required as to what the true superannuation obligations
are for the employer, where salary sacrifice is paid.

Superannuation exclusion, under Regulation 13(b)(iii):

4.5. Again, itis acknowledged that superannuation is generally excluded from
Renumeration and Ordinary Weekly Pay Calculations. However, Regulation
13(b)(iii) states that superannuation is excluded "other than a payment related
to salary packaging or salary sacrifice." This wording may imply that, where a
portion of an employee’s earnings is directed towards a salary sacrifice
arrangement, superannuation may still be included as total renumeration, on
the amount paid as salary sacrifice.

4.6. For example, if an employee receives $1,000 through a salary sacrifice
arrangement. Is 12% of the salary sacrificed amount (12% of $1000 being $120)
required to be included in the total remuneration for the purpose of calculating
total renumeration for the employee? If this is not the intent of the Regulation,
this should be amended to make clear.
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