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Acknowledgement

We acknowledge the traditional lands of the Kaurna people and acknowledge the Kaurna
people as the custodians of the Adelaide region and the Greater Adelaide Plains. We pay
our respects to Kaurna Elders past and present.

We acknowledge the traditional custodians of land beyond Adelaide and the Adelaide
Plains, and pay our respects to all Aboriginal Elders past, present and emerging.

We acknowledge and pay our respects to the cultural authority of our Aboriginal and
Torres Strait Islander colleagues and are grateful for the cultural expertise that they
represent.

The role of Child and Family Focus SA (CAFFSA)

CAFFSA is the South Australian peak body for child safety and wellbeing and child
protection, representing the needs of South Australian children, young people, families,
and the non-government, not-for-profit organizations and Aboriginal Community
Controlled Organisations that support them.
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Purpose

Child and Family Focus SA (CAFFSA) provides this submission in response to the public
consultation on the draft Mental Health and Wellbeing Bill 2025 (the Bill), which will
replace the Mental Health Act 2009.

Introduction

CAFFSA commends the Office of the Chief Psychiatrist for the development of the Bill
and appreciates the opportunity to provide a response to this legislative reform. The
introduction of the Bill is supported and recognised as an important opportunity to
embed:

e A Stronger Human Rights & Autonomy Framework

e Supported Decision-Making

e AHigher Threshold for Involuntary Treatment

e Stronger Family & Carer Involvement Principles

e New Principles on Neurodevelopment, Alcohol and Other Drugs and
Compassionate Care

e New Forensic Community Treatment Orders (FCTOs), and

e Restrictive Practices Reform

CAFFSA also makes a range of recommendations specifically aimed at ensuring the
needs of vulnerable children and young people are well served with the introduction of
the new legislation.

Key Recommendations:

Recommendation 1: Mandatory training, guidelines and supervision be provided for
all Department for Child Protection and Department of Human Services staff using
their legal delegation to assist a child or young person in care or detention with
supported decision making.

Recommendation 2: Recommendations regarding strengthening the safeguarding
and guidance in relation to decision making capacity and supported decision
making made by Uniting Communities in their submission to this consultation be
implemented in full.

Recommendation 3: The evaluation of the new Mental Health and Wellbeing
legislation includes examining the impact of the higher threshold for involuntary
treatment on child protection notifications, substantiations rates of abuse and/or
neglect, removals and reunifications.
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Recommendation 4: The development of the State Strategy for the Safety and
Support of Children and Young People (Part 5), being developed under the Children
and Young People (Safety and Support) Act 2025, explicitly recognise the need to
monitor implementation of the higher threshold and its impact on children and
young people as per Recommendation 3.

Recommendation 5: Establish clear safeguards and guidelines to ensure clinicians
engagement with family members upholds the respect for autonomy, dignity and
the expressed will and preferences of the person and that judgements are trauma-
informed and incorporate assessments of unsafe or coercive power dynamics.

Recommendation 6: CAFFSA recommends the retention of the requirement to
assess decision-making capacity for children under 16.

Recommendation 7: The legislation names particular organisations to be
represented on a statutory Human Rights and Coercion Reduction Committee,
such as LELAN, Lived Experience Australia and MHCSA. Particular types of
organisations should also be named for representation such as family carer/kin
organisations, the non-government not for profit rights advocacy sector. The
Commissioner for Aboriginal Children and Young People and the SA Guardian for
Children and Young People and a community-based mental health service provider
should also be represented.

Key Themes and Responses
Supported decision making

CAFFSA supports the introduction of supported decision making, noting the ability to
formally nominate support persons to help people make treatment and care decisions,
with legal recognition of those supported decisions will strengthen autonomy,
participation and engagement, and better uphold the rights of people receiving mental
health services.

It should be recognised, however, that while supported decision-making is positive, it
will also be complex in contexts where children or young people are residing:

e |n Out-of-Home Care;
e Inyouth justice; or
e Subjectto statutory intervention

Potential impacts include:

o Insufficient training in effective supported decision-making for staff acting as the
guardian for children and young people in out of home care or juvenile detention

e Conflicts of interest between best interest of the child or young person and
service need and drivers of the facility or the system
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¢ Risk of children’s voices being overridden
e Procedural rather than meaningful participation

Issues that Guidelines should address are:

e Which departmental employee is entitled act as a designated support person for
children in out-of-home care and in juvenile detention and how this is
determined?

e What level of training and support will these designated support persons require
and how will this be monitored?

e How will conflicts of interest be managed?

o What safeguards ensure children’s voices are genuinely heard and respected?

e How willindependent advocacy be embedded?

Recommendation 1: Mandatory training, guidelines and supervision be provided for
all Department for Child Protection and Department of Human Services staff using
their legal delegation to assist a child or young person in care or detention with
supported decision making.

In addition, CAFFSA strongly supports the recommendations in the Uniting
Communities submission to both strengthen the provisions for supported decision
making and provide further safeguards. These include:

e Re-ordering of some clauses to ensure the presumption of decision-making
capacity is central

e Making adaptations to more accurately reflect supported decision-making,
ensuring that support focuses on enabling the person’s own decision-making
rather than replacing it.

e Addressing language that may inadvertently suggest a lower threshold for finding
impaired capacity

e Increasing the number of dedicated peer and support worker/roles needed to
facilitate supported decision-making

e The development of robust frameworks and accountability for adhering to them
will be vital to ensure assessments explore the underlying causes of a person’s
presentation.

e Adaptations to more accurately reflect supported decision-making, ensuring
that support focuses on enabling the person’s own decision-making rather than
replacing it.

e Clarify appropriates practices and the authority individuals supporting decision-
making have to ensure there is no undue influence or exploitation of the person
they’re meant to assist, including guidelines that clarify:

o What constitutes appropriate support
o How to distinguish between helpful involvement and undue influence
o What protections are in place to prevent exploitation or coercion

Recommendation 2: Recommendations regarding strengthening the safeguarding
and guidance in relation to decision making capacity and supported decision
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making made by Uniting Communities in their submission to this consultation be
implemented in full.

A Higher Threshold for Involuntary Treatment

CAFFSA understands that raising the legal threshold changes from “harm” to “serious
harm” and supports narrowing circumstances where compulsory treatment can occur
to reduce coercion and strengthen civil liberties. However, it is important to also
recognize the effect this may have on the children of those parents that may require
compulsory treatment. In the National Framework for Protecting Australia’s Children,
parental mental health problems and substance abuse are identified as risk factors for
child abuse and neglect, alongside homelessness and domestic violence. While
children of parents with mental illness can experience adverse outcomes, this is not
always the case. Evidence-based intervention, prevention and treatment programs can
provide support to parents with mental illness, reduce risks and enhance resilience in
the children concerned.’

Raising the threshold for involuntary treatment to serious harm may unintentionally
delay access to these treatment programs for parents whose deteriorating mental
health is impacting their children. Early mental health support can be critical for
keeping children safely at home and preventing escalation.

Potential impacts include:

e Laterintervention

e Increased crisis presentations

e Increased child protection notifications
e Greaterrisk of emergency removals

e Reduced family preservation capacity

Recommendation 3: The evaluation of the new Mental Health and Wellbeing
legislation includes examining the impact of the higher threshold for involuntary
treatment on child protection notifications, substantiations rates of abuse and/or
neglect, removals and reunifications.

Recommendation 4: The development of the State Strategy for the Safety and
Support of Children and Young People (Part 5), being developed under the Children
and Young People (Safety and Support) Act 2025, explicitly recognise the need to
monitor implementation of the higher threshold and its impact on children and
young people as per Recommendation 3.

Family and carer involvement

Stronger family consultation principles are positive and welcome. Many families are the
source of great comfort and support for people with mental health concerns. Some,

" Australia's children, Parental health and disability - Australian Institute of Health and Welfare
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however, exacerbate concerns and do not act with the best interests of the person,
including those of children, at the heart of their own influence or interventions. Caution
and careful application of the principles and provisions of the proposed legislation are
vital, particularly where family relationships are sources of trauma, violence or neglect.

Potential impacts if these issues are not addressed include the risk of unsafe family
involvement, the re-traumatisation of children already exposed to abuse or neglect
and/or adults vulnerable to family violence and the undermining of trauma-informed
practice.

CAFFSA would argue the Bill or guidelines need to address the following:

e How will clinicians be supported and guided to appropriately balance family
involvement with child safety and trauma responsiveness?

o What guidance will exist for cases involving child abuse or domestic and family
violence?

¢ How will children’s best interests be prioritised when family dynamics are
unsafe?

CAFFSA wholly supports the commentary in the Uniting Communities submission in
relation to these complexities:

To strengthen the integrity of the supported decision-making model, we also
recommend:

1. A new subclause is added requiring that any person providing decision-
making support must do so in an unbiased way that upholds the guiding
principles of the Act, including respect for autonomy, dignity, and the person’s
expressed will and preferences.

2. Amending subclause 7(5) to include an explicit requirement to create
conditions that enhance a person’s ability to make decisions, such as allowing
for a change in environment or other adjustments that support calmer, clearer
decision-making.

Without clear safeguards, there’s concern that individuals supporting decision-
making could unduly influence or take advantage of the person they’re meant to
assist. Clarity about appropriate practices and the authority they have is needed,
including within subsequent guidelines. In addition, the Bill or guidelines must
clarify for services and others in the system:

o What constitutes appropriate support
J How to distinguish between helpful involvement and undue influence
o What protections are in place to prevent exploitation or coercion

Recommendation 5: Establish clear safeguards and guidelines to ensure clinicians
engagement with family members upholds the respect for autonomy, dignity and

CAFFSA: Submission to the Office of the Chief Psychiatrist regarding the Draft Mental Health and Page 7 of 9
Wellbeing Bill 2025




the expressed will and preferences of the person and that judgements are trauma-
informed and incorporate assessments of unsafe or coercive power dynamics.

Removal of the requirement to assess decision-making capacity for
children under 16.

Whilst decision-making authority for younger children generally rests with parents or
guardians, CAFFSA supports consideration of decision-making capacity for older
children. Any proposed reform should not result in a reduction in the consideration
given to children’s voice — including their views, preferences, and maturing ability to
make decisions of inform decisions being made on their behalf. Rights-based
legislation and guidelines would incorporate processes that ensure children and young
people are supported to participate in decisions that affect them in ways that are
appropriate to their age, maturity, and circumstances. Explicit guidelines should be
developed to ensure children’s voice is systematically embedded in decision-making.

Recommendation 6: CAFFSA recommends the retention of the requirement to
assess decision-making capacity for children under 16.

Establishment of a statutory Human Rights and Coercion Reduction
Committee

CAFFSA supports the establishment of a statutory Human Rights and Coercion
Reduction Committee and notes the Mental Health Council of SA (MHCSA) has
advocated for a stronger focus on human rights in mental health in SA for many years.

CAFFSA supports the MHCSA proposal that the legislation names specific
organisations to be represented in the membership- for example LELAN, Lived
Experience Australia and MHCSA. Particular types of organisations should also be
named for representation such as a representative from family carer/kin organisations
and the non-government not for profit rights advocacy sector.

CAFFSA also recommends that the Commissioner for Aboriginal Children and Young
People and the SA Guardian for Children and Young People should be represented to
augment the current representation by the Commissioner for Children and Young
People.

Recommendation 7: The legislation names particular organisations to be
represented on a statutory Human Rights and Coercion Reduction Committee,
such as LELAN, Lived Experience Australia and MHCSA. Particular types of
organisations should also be named for representation such as family carer/kin
organisations, the non-government not for profit rights advocacy sector. The
Commissioner for Aboriginal Children and Young People and the SA Guardian for
Children and Young People and a community-based mental health service provider
should also be represented.
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Thank you for the opportunity to comment on this important draft Bill. CAFFSA is
confident that the inclusion of these recommendations will strengthen South Australia’s
commitment to a well-targeted, just and rights-based mental health system for all,
including vulnerable children and young people.

We welcome the opportunity to discuss this submission further. If you wish to do so,
please contact:

Melissa Gibson,
CEO, Child and Family Focus SA
admin@childandfamily-sa.org.au

0473617782

SUBMISSION ENDS
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